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R s notice of final partnership admnistrative
adj ustment (FPAA) treated 1990 transfers of business
assets to P s partnership as taxable sales by P rather
than as nontaxable transfers in exchange for
partnership interests under sec. 721, .RC. P, a
partner other than the tax matters partner, filed the
petition and then noved for summary judgnent on the
ground that the period of limtations for assessing any
tax resulting fromthis partnership proceedi ng has
expired. R alleges that failure to report the sale on
P's return resulted in om ssion of nore than 25 percent
of reported gross inconme so that, pursuant to sec.
6501(e)(1)(A), I.R C, the period for assessing tax did
not expire until 6 years after P s return was fil ed.
The FPAA was issued several days before the expiration
of 6 years fromthe filing of Ps 1990 return

Held: (1) Sec. 6229(a), |I.R C, includes an
alternative, mninmumperiod of |imtations, applicable
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to all partners; (2) sec. 6229(a), |I.R C, does not
preclude the applicability to specific partners of a

| onger period of limtations such as the 6-year period
in sec. 6501(e)(1) (A, I.RC.; (3) assum ng there was

i nadequate disclosure of PPs alleged om ssion of
income, the running of the 6-year period of limtation
was suspended when the FPAA was issued pursuant to sec.
6229(d), I.R C; and (4) the issue of adequate

di scl osure of the allegedly omtted i ncone presents
genui ne issues of material fact. Summary judgnment wl|
be deni ed.

Al bert H Turkus, Panela F. Qson, WIlliamF. Nel son, and

Anne E. Collier, for petitioner.

John A. Quarnieri, Craiqg Connell, and Ruth M Spadaro, f or

respondent.

OPI NI ON

RUVWE, Judge: This case is a partnership-level action based
on a petition filed pursuant to section 6226.! Section 6226 is
one of a group of provisions concerning the tax treatnment of
partnership itenms that was added to the Code by the Tax Equity
and Fiscal Responsibility Act of 1982 (TEFRA), Pub. L. 97-248,

sec. 402(a), 96 Stat. 648 (TEFRA partnership provisions).? The

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2The TEFRA partnershi p provi sions have been anended since
their enactnent in 1982 and now constitute secs. 6221 through
6234.



- 3 -
matter before the Court is petitioner’s notion for sunmary
j udgnent, based on the claimthat the period of Iimtations for
maki ng assessnents of tax has expired.

The Internal Revenue Code prescribes no period during which
TEFRA partnershi p-1evel proceedi ngs, which begin wwth the mailing
of the notice of final partnership adm nistrative adjustnent,
must be commenced. However, if partnership-level proceedings are
commenced after the time for assessing tax against the partners
has expired, the proceedi ngs would be of no avail because the
expiration of the period for assessing tax against the partners,
if properly raised, would bar any assessnents attributable to
partnership itens.

Cenerally, in order to be a party to a partnership action, a
partner nmust have an interest in the outcone. |If the statute of
[imtations applicable to a partner bars the assessnent of tax
attributable to the partnership itens in issue, that partner
woul d generally not have an interest in the outcone. See sec.

6226(c) and (d).® However, we have held that a partner nay

3Sec. 6226(c) and (d) provides:

SEC. 6226(c). Partners Treated as Parties.--If an action is
brought under subsection (a) or (b) with respect to a partnership
for any partnership taxable year--

(1) each person who was a partner in such partnership
at any tinme during such year shall be treated as a party to
such action, and

(2) the court having jurisdiction of such action shal
al |l ow each such person to participate in the action

(continued. . .)
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participate in such action for the purpose of asserting that the
period of limtations for assessing any tax attributable to
partnership itens has expired and that we have jurisdiction to

deci de whether that assertion is correct. See Colunbia Bl dg.,

Ltd. v. Comm ssioner, 98 T.C. 607 (1992). Respondent does not

di spute our jurisdiction over this issue.*

3(...continued)

SEC. 6226(d). Partner Must Have Interest in Qutcone.--
(1) I'n order to be party to action.--Subsection (c)

shall not apply to a partner after the day on which--

(A) the partnership itens of such partner for the
partnership taxabl e year becane nonpartnership itens by
reason of 1 or nore of the events described in
subsection (b) of section 6231, or

(B) the period within which any tax attributable
to such partnership itens nay be assessed agai nst that
partner expired.

‘W& note that in 1997 Congress anended sec. 6226(d) in order
to specifically provide that a partner may raise the statute of
[imtations defense in a partnership proceeding for partnership
years ending after Aug. 5, 1997. The Taxpayer Relief Act of 1997
(TRA), Pub. L. 105-34, sec. 1239(b), 111 Stat. 1027, added the
foll ow ng sentence to the end of sec. 6226(d) (1) (B)

Not wi t hst andi ng subpar agraph (B), any person treated
under subsection (c) as a party to an action shall be
permtted to participate in such action (or file a
readj ustment petition under subsection (b) or paragraph
(2) of this subsection) solely for the purpose of
asserting that the period of limtations for assessing
any tax attributable to partnership itens has expired
w th respect to such person, and the court having
jurisdiction of such action shall have jurisdiction to
consi der such assertion.



| nt roducti on

Petitioner is a Delaware corporation with its principal
pl ace of business in Wayne, New Jersey. Rhone-Poul enc
Surfactants and Specialties, L.P., is a Delaware limted
partnership.® Petitioner is a partner in the partnership other
than the tax matters partner. By notice of final partnership
adm ni strative adjustnent dated Septenber 12, 1997 (the FPAA),
respondent proposed adjustnments with respect to the partnership
for its 1990 taxable (calendar) year. The parties have presented
us with questions of law that, were we to answer them as
petitioner requests, would | eave us w thout any genuine issue of
fact. However, we do not answer those questions as petitioner
requests. W are left with a genuine issue of fact. Therefore,
sunmary disposition is inappropriate. See Rule 121(b).°®

1. Di scussi on

A. Respondent’ s Adj ust nents

Respondent has not adjusted any item of incone, |oss,
deduction, or credit of the partnership, but he has chall enged

the partnership’s treatnent of a certain transfer of property.

SFor conveni ence, we use the terns “partnership” and
“partner” w thout deciding whether a partnership existed or
petitioner was a partner in that partnership, conclusions that
respondent di sputes.

®Petiti oner has requested a hearing on the notion. The
parties’ subm ssions fully set forth their respective positions,
and we see no need for any further argunent. Therefore, we have
not granted petitioner’s request for a hearing.
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Petitioner is a subsidiary of GAF Corporation, a Del anare
corporation (GAF). The transfer was nmade by petitioner and
anot her subsidiary of GAF, and the property in question consists
of assets related to businesses carried on by those two
subsidiaries.” The partnership characterized the transfer as a
contribution of property to the partnership in exchange for an
interest in the partnership. Respondent’s challenge is based on
his conclusion that the transfer constituted a sale and not a
contribution of the property to the partnership. Respondent
reaches that concl usion based on two soneti nes i ndependent
hypot heses: (1) There was no partnership, and (2) the transferor
of the property received no partnership interest in exchange
therefor.® The parties are in agreenment that this case invol ves

one or nore partnership itens.?®

'For sinplicity, when discussing the transfer, we use the
term“petitioner”, without distinction, to refer to petitioner,
its parent (GAF corporation), and its sister subsidiary.

8For exanple, respondent clains, in the alternative: (1)
There was no partnership, (2) if there were a partnership, the
transfer was not to it but to a related party, and (3) if there
were a partnership and the transfer were to it, the transfer was
not in exchange for an interest in the partnership but, rather,
was a sale to the partnership.

°Sec. 301.6231(a)(3)-1(a)(4), Proced. & Adm n. Regs.,

provides that the term“partnership iteni includes “contributions

to the partnership”. The fact that the partnership m ght be

determ ned to be a shamin proceedi ngs under the Tax Equity and

Fi scal Responsibility Act of 1982 (TEFRA), Pub. L. 97-248, 96

Stat. 324, does not preclude the applicability of the TEFRA

provi sions. See sec. 6233; Cceanic Leasing v. Conmm ssioner, T.C.
(continued. . .)
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The partnership filed its 1990 i ncone tax return, Form 1065,
U S. Partnership Return of Incone (the return), on either
Sept enber 15 or 17, 1991.10

B. Arqgunents of the Parties

1. | nt r oducti on

Section 6501(a) provides a general period of limtations for
assessing and collecting any tax i nposed by the Code. Section
6501(a) defines the period in relation to the filing of the
return of the person liable for tax; in this case the petitioner
rather than the partnership. Section 6229(a) sets forth a
m ni mum period for assessing any incone tax with respect to any
person that is attributable to any partnership itemor affected
item This mninumperiod is defined in relation to the filing
of the partnership return. This mninmum period can be greater
than, or less than, the period of limtations in section 6501.

The principal disagreenent between the parties concerns the
rel ati onshi p between section 6229 and section 6501. Petitioner
argues that section 6229 stands al one and descri bes a period that
i s i ndependent of any period described in section 6501.

Respondent argues that section 6229 does not stand al one but

°C...continued)
Meno. 1996-458; sec. 301.6233-1T(a), (c)(1l), Tenporary Proced. &
Adm n. Regs., 50 Fed. Reg. 39,998 (Cct. 1, 1985).

The parties disagree on this point, but that disagreenent
is of no consequence to our disposition of petitioner’s notion.
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describes an “add on” period that, in sone circunstances, extends
the period prescribed by section 6501 but would never subtract
fromthat period. Respondent concedes that, if we agree with
petitioner, the notion should be granted.

2. Petitioner’s d ains

Petitioner clains (and respondent agrees) that (1) nore than
3 years el apsed between both the due date and filing of the
partnership return and the issuance of the FPAA, and (2) the
partnership did not omt any anmount from gross incone. On that
basis, petitioner clains that any assessnent of tax with respect
to respondent’s adjustnents is barred by the 3-year period of
limtations found in section 6229(a). |In response to
respondent’ s argunent that section 6229(a) nerely extends the
section 6501 period in sone instances and is inapplicable in this
case, petitioner answers: (1) Section 6501 is inapplicable to

t he assessnment of any tax attributable to any partnership item?

1 The parties are in agreenent that this case involves one
or nore partnership itens. Respondent clains that, if his
determ nation of partnership itens is sustained, nonpartnership
itenms of one or nore partners will be affected (affected itens),
resulting in conputational adjustments to the tax liabilities of
those partners. See sec. 6231(a)(4),(5), and (6); sec.
301.6231(a)(6)-1T, Tenporary Proced. & Adm n. Regs., 51 Fed. Reg.
13231 (Apr. 18, 1986). |If the determnation of any affected item
requires a partner-|level determ nation, then the deficiency
procedures contained in secs. 6211 through 6216 will apply to the
determ nation of such affected item See sec. 6230(a)(2). |If
the determ nation of any affected item does not require a
partner-1level determ nation, then the aforenmentioned deficiency
procedures will not apply to the determ nation of such affected

(continued. . .)
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(2) even if section 6501 is applicable, the section 6501 period
had expired by the tinme the FPAA was i ssued because petitioner
had adequately disclosed all of its gross incone for the year of
the transfer (and, thus, avoided the 6-year period provided for
in section 6501(e)(1)(A) in the case of a substantial om ssion of
incone), and (3) even if section 6501(e)(1)(A) is applicable and
the section 6501(e)(1)(A) period did not expire before the FPAA
was issued, the issuance of the FPAA did not suspend the running
of the section 6501(e)(1)(A) 6-year period of Iimtations, which
has since expired.

3. Respondent’s d ai ns

Respondent argues that, if his adjustnents are sustained, a
substantial gain will be recognized to petitioner on account of
the transfer. Respondent clains that petitioner’s om ssion of
that gain fromits corporate return constitutes a substanti al
om ssion of inconme, which was not adequately discl osed by
petitioner, with the consequence that the section 6501 period of
limtations for the assessnment of any tax with respect to
petitioner is 6 years rather than 3 years. Respondent
acknow edges that section 6225(a) inposes a bar on the assessnent
of any deficiency attributable to any partnership itemuntil the

conpl etion of the partnership-Ilevel proceedings. Respondent

(... continued)
item See sec. 6230(a)(1).
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believes that, prior to expiration of the section 6501(e)(1)(A)
period, the running of that period was suspended by section
6229(d) when respondent nmailed the FPAA to the tax matters
partner. Respondent believes that the section 6501(e) (1) (A

period remai ns suspended today.

C. Analysis
1. | nt roducti on

Two views have | ong conpeted regarding the basic nature of a
partnership. The “aggregate theory” considers a partnership to
be no nore than an aggregation of individual partners. The
“entity theory” characterizes a partnership as a separate entity.
See generally 1 Bronberg & Ribstein, Bronberg and Ri bstein on
Part nership, sec. 1.03 (1988). The substantive |aw with respect
to the inconme taxation of partners and partnerships is found in
subchapter K, chapter 1, subtitle A of the Internal Revenue Code
(subchapter K). Authorities on partnership taxation have stated
t hat subchapter K does not espouse either the aggregate or the
entity theory of partnerships but rather blends the two theories.
See 1 McKee et al., Federal Taxation of Partnerships and
Partners, par. 1.02 (2d ed. 1990). That bl ending of the
aggregate and entity theories is a primary source of uncertainty
in the application of subchapter K, see id. at par. 1.02[3], and,
no doubt, is responsible, at least in part, for our description

of the provisions of subchapter K as “distressingly conplex and
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confusing”. Foxman v. Conm ssioner, 41 T.C 535, 551 n.9 (1964),

affd. 352 F.2d 466 (3d Gr. 1965).

Subtitle F of the Code is concerned with procedure and
adm nistration. Both section 6229 and section 6501 are contai ned
in subtitle F. Section 6229 is one of a group of provisions
concerning the tax treatnment of partnership itens that was added
to the Code by TEFRA. For incone tax purposes, partnerships are
not taxable entities (see section 701, which reflects the view
that a partnership is no nore than an aggregation of its
menbers). Any incone tax attributable to partnership itens is
assessed at the partner level. Thus, any statute of Iimtations
provisions that limt the time period within which assessnent can
be made are restrictions on the assessnent of a partner’s tax.

Bef ore TEFRA, adjustnents with respect to partnership itens
were made to each partner’s inconme tax return at the tinme (and
if) that return was exam ned. See H Conf. Rept. 97-760, at 599
(1982), 1982-2 C.B. 600, 662. An adm nistrative settlenment or
judicial determ nation of a disagreenent between a partner (or
partners) and the Conm ssioner bound only the parties thereto and
did not bind other partners or bind the Comm ssioner with respect
to other partners. See id. The tax witing conmttees expl ai ned
the TEFRA partnership provisions as follows: “[T]he tax
treatment of items of partnership income, |oss, deductions, and

credits will be determned at the partnership level in a unified
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partnership proceeding rather than in separate proceedings with
the partners.” 1d. at 600, 1982-2 C.B. at 662. Thus, section
6221 provides for the determnation of all partnership itens at
the partnership level rather than at the partner |evel.!? Like
subchapter K, however, the TEFRA partnership provisions blend the
entity and aggregate theories. For exanple, if a partner enters
into a settlement agreenent wth the Conm ssioner with respect to
all partnership itens for a partnership year, they becone
nonpartnership itens with respect to that partner and further
part nership-1 evel proceedings are of no consequence to that
partner. See sec. 6231(b)(1)(C. Because the TEFRA partnership
provi sions blend the two theories, subtitle F (with respect to
partnerships), |ike subchapter K, is distressingly conplex and
conf usi ng.

The TEFRA partnership provisions that we are required to
interpret in this case are those referring to the period of
limtations for assessing tax. |In interpreting these provisions,
we nust keep in mnd the Suprene Court’s adnonition that
“Statutes of limtation sought to be applied to bar rights of the
Government, nust receive a strict construction in favor of the

Governnent.” E.|I. Dupont De Nenpurs & Co. v. Davis, 264 U S.

2\ “partnership itenf is any itemrequired to be taken into
account for the partnership’s taxable year to the extent
regul ations provide that such itemis nore appropriately
determ ned at the partnership level rather than at the partner
| evel. See sec. 6231(a)(3).
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456, 462 (1924); see al so Badaracco v. Conm ssioner, 464 U. S

386, 391 (1984); Colestock v. Conmm ssioner, 102 T.C 380, 387

(1994); Fehl haber v. Conmi ssioner, 94 T.C. 863, 868 (1990), affd.

954 F.2d 653 (11th Cr. 1992).

2. Rel ati onshi p Bet ween Sections 6229 and 6501

a. | nt r oducti on

Sinply put, respondent believes that sections 6229 and 6501
contain alternative periods within which to assess tax with
respect to partnership itenms, wth the | ater-expiring-period
governing in a particular case. Petitioner believes that the
period for assessing tax with respect to partnership itenms is the
|ater of 3 years fromthe partnership return due date or filing
date which is referred to in section 6229(a). Both sides refer
to dicta which | ends support to their respective position, and
bot h acknow edge that no court has ruled directly on this issue.
We concl ude that respondent’s position is correct.

b. Section 6229 and Section 6501 Contain Alternative
Periods of Linmitations

To understand the parties’ argunents, it is necessary to
understand the Code’s structure with respect to periods of
[imtations. In pertinent part, section 6501 provides:

SEC. 6501(a). Ceneral Rule.--Except as otherw se
provided in this section, the anount of any tax inposed

by this title shall be assessed within 3 years after
the return was filed * * *

* * * * * * *
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(e) Substantial Omssion of Itens.--Except as
ot herwi se provided in subsection (c)--

(1) Incone taxes.--In the case of any tax
i nposed by subtitle A--

(A) Ceneral rule.--If the taxpayer
omts fromgross inconme an anount properly
i ncludible therein which is in excess of 25
percent of the anobunt of gross inconme stated
in the return, the tax may be assessed, or a
proceeding in court for the collection of
such tax may be begun w t hout assessnent, at
any time within 6 years after the return was
filed. For purposes of this subparagraph--

* * * * * * *

(1i) In determning the anount
omtted fromgross incone, there shal
not be taken into account any anobunt
which is omtted fromgross incone
stated in the return if such anmount is
disclosed in the return, or in a
statenent attached to the return, in a
manner adequate to apprise the Secretary
of the nature and anpunt of such item

In pertinent part, section 6229 provides:

SEC. 6229(a). GCeneral Rule.--Except as otherw se
provided in this section, the period for assessing any
tax inposed by subtitle A with respect to any person
which is attributable to any partnership item (or
affected iten) for a partnership taxable year shall not
expire before the date which is 3 years after the later
of - -

(1) the date on which the partnership return
for such taxable year was filed, or

(2) the last day for filing such return for
such year (determ ned without regard to
extensions). [Enphasis added. ]

Section 6501 unequivocal ly provides the period of

limtations within which "the anount of any tax inposed by this
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title shall be assessed”. Sec. 6501(a) (enphasis added).
CGenerally, the period of limtations so provided is 3 years from
the date the taxpayer’s return was filed but varies in the case
of certain enunerated exceptions. See, e.g., sec. 6501(c), (d),
(e), (f), (h). The pertinent |anguage of section 6229 is:

"[ Tl he period for assessing any tax inposed by subtitle Awth

respect to any person which is attributable to any partnership
item (or affected item) for a partnership taxable year shall not

expire before the date which is 3 years after the later of" the

filing or due date of the partnership return. (Enphasis added.)
Section 6229 provides a mninmum period of time for the assessnent
of any tax attributable to partnership itens (or affected itens)
notw t hstandi ng the period provided for in section 6501, which is
ordinarily the maxi mum period for the assessnent of any tax. The
section 6229 m ni mum peri od may expire before or after the
section 6501 maxi mum period.®® Indeed, section 6501(n)(2) cross-

references section 6229 by providing: "For extension of period

BFor exanple, the 3-year mnimum period described in sec.
6229(a) wll expire on April 15 of year four in the case of a
partnership return tinely nmade (w thout extension) for year one
(a cal endar year), while the 3-year maxi mum period described in
sec. 6501 will expire on August 15 of year four in the case of an
i ndi vidual partner’s return made (with automatic 4-nonth
extension) for year one. |If a partner is a corporation, which
tinmely makes its return (w thout extension) for year one on March
15 of year two, the 3-year maxi num period described in sec. 6501
will expire 1 nonth earlier (on March 15 of year four) than the
3-year mninmum period described in sec. 6229(a).
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in the case of partnership itens (as defined in section
6231(a)(3)), see section 6229." (Enphasis added.)?
The Court has often stated our understanding that section
6229 extends the section 6501 period with respect to tax
attributable to partnership itens or affected itens. See Estate

of Quick v. Conmm ssioner, 110 T.C 172, 181-182 (1998),

suppl enmented by Estate of Quick v. Conm ssioner, 110 T.C 440

(1998) ("Section 6501(a) provides generally that respondent has 3
years fromthe date the return was filed in which to assess the
tax. Section 6501(0) provides a cross-reference to section 6229,
whi ch extends such period in the case of adjustnents pertaining
to partnership itens or affected itens.");?® Harris v.

Comm ssioner, 99 T.C 121, 131 (1992), affd. 16 F.3d 75 (5th Gr

1994) ("The section 6229 limtations period acts to extend the
[imtations period otherw se avail abl e under section 6501 when

such period has otherwi se expired."); Maxwell v. Conmm ssioner, 87

T.C. 783, 791 n.6 (1986) ("See section 6229(a) which extends the
period of limtations for assessnents of tax 'attributable to any

partnership item (or affected item.""). However, we nust

W are aware that sec. 7806(a) provides that cross-
references are nmade only for conveni ence and have no | egal
effect. However, it is still noteworthy that the cross-reference
speaks of an “extension” of the period of limtations.

15Sec. 6501(0) was changed to sec. 6501(n)(2) by the Deficit
Reduction Act of 1984, Pub. L. 98-369, sec. 163(b)(1), 98 Stat.
697.
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acknow edge that sone of our opinions contain dicta to the

contrary. See, for exanple, Boyd v. Comm ssioner, 101 TC 365,

370 (1993), indicating that section 6501(a) does not apply to
incone tax attributable to partnership itenms. As previously
indicated, the statenents referred to in the aforenenti oned cases
are dicta since those cases did not involve the issue before us.

C. Field Service Advice Menoranda; |Internal Revenue
Manual_

Petitioner relies on two Internal Revenue Service field
service advice nenoranda (the FSA's) in arguing that respondent
has accepted petitioner’s position. Even if the FSA' s supported
petitioner’s claim the FSA's have no precedential status. See
sec. 6110(k)(3) (fornerly (j)(3)). Both FSA s, however, express
respondent's position. One FSA advised the District Counsel,
II'linois District, that petitioner’s position was initially
adopted only because it was considered the nore conservative
position (i.e., there would never be a statute of limtations
probl em as | ong as the assessnments were always made within the 3-
year period), but that in the future it would not be advanced.
The second FSA advi sed an undi scl osed di strict counsel to adopt
petitioner’s position only because it was questi onabl e whet her
t he taxpayer's individual section 6501 period remai ned open.

Petitioner also quotes fromthe Internal Revenue Manua

(I1RM in support of its position. Watever force as authority
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the |RM may have, ®* the quoted provisions fromI|RM section
4226.31(13)(13) are anbi guous and unpersuasive (e.g., “The filing
date of an investor’s return is the beginning of the

three year I RC 6501 statute, but | RC 6229(a), at the partnership
| evel, probably controls the partnership itenms even if the
partnership return was filed earlier.” 4 Audit, Internal Revenue
Manual (CCH), sec. 4226.31(13)(13), at 7643 (enphasis added).

d. No | nconsi stency

Petitioner directs our attention to various TEFRA
partnership provisions and other provisions of the Code and
regulations in an attenpt to show a statutory schene t hat
petitioner argues requires us to interpret section 6229(a) as a
stand-al one statute of limtations. W consider those sections
and regulations cited by petitioner only to express our view that
section 6229 provides a mninmum period of limtations.

First, petitioner cites five sections of the Code that, by
explicitly or inplicitly referring to a period of limtations in

section 6229(a), allegedly nmake clear that section 6229 is a

The I nternal Revenue Manual does not have the force of
law. See Giswold v. United States, 59 F.3d 1571, 1576 n.8 (1l1th
Cir. 1995) (“Wile the IRS Manual does not have the force of |aw,
see Anderson v. United States, 44 F.3d 795, 799 (9th Cr. 1995),
t he manual provisions do constitute persuasive authority as to
the IRS s interpretation of the statute and the regulations.”);
Lane v. Conmm ssioner, T.C Meno. 1992-11
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statute of limtations.? None of the cited sections are
inconsistent with our interpretation that section 6229 provides
an alternative mninmumperiod of limtations. Section 6229(a)

hol ds open the section 6501 limtations period as to all partners
for a fixed period of tinme, thereby providing a m ni mnum peri od
within which to assess adjustnents attributable to partnership
itens against all partners. A general reference to section
6229(a) as a period of limtations does not denonstrate any
intention as to whether the m ni mum period provided in section
6229(a) exclusively defines the period of Iimtations, versus
only a mninmum period, or whether it operates on all assessnents
versus only specified assessnments. Those questions nust be
answered by exam ning the provision referenced, which, in the

i nstance of section 6229(a), refers to a period for assessing any
tax which “shall not expire before” the later of the partnership
return filing or due date. The “period for assessing any tax”

that is specifically referred to in section 6229(a) nust, of

Petitioner cites: (1) Sec. 6503(a)(1l) ("the period of
[imtations provided in section 6501 or 6502 (or section 6229
¥ * *¥y"); (2) sec. 6229(h) ("the running of the period of
[imtations provided in this section"); (3) sec. 6230(d)(1) ("the
period of limtation prescribed in section 6229 with respect to
such partner for assessnent of any tax attributable to such
[ partnership or affected] item"); (4) sec. 6228(a)(3)(C) ("the
expiration of the period prescribed by section 6229 for nmaking
assessnments of tax attributable to partnership itenms for such
taxabl e year."); and (5) sec. 6234(9g)(2) ("the period prescribed
by section 6229 for assessing any tax under subtitle A which is
attributable to any partnership itemor affected itemfor the
t axabl e year involved.").
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necessity, refer to section 6501. The only change nmade by
section 6229(a) is the proviso that whatever the applicable
“period for assessing any tax”, it shall not expire before the
m ni mum period.® Indeed, in other instances where Congress has
used the "shall not expire before" |anguage of section 6229, it
has done so w thout displacing one period of Iimtations by
another. See, e.g., sec. 6501(c)(7).*® W are convinced that if
Congress had intended to create a conpletely separate statute of
limtations for assessnents attributable to partnership and
affected itens, the drafters of section 6229 woul d have tracked
t he | anguage of section 6501(a) and sinply provided that “any tax

attributable to partnership itens or affected itens shall be

A simlar anal ysis disposes of petitioner's identical
argument with regard to various regul ati ons which reference the
sec. 6229(a) period as "the period of limtations." See sec.
301.6231(a)(1)-1T(b)(2), Tenporary Proced. & Adm n. Regs., 52
Fed. Reg. 6790 (Mar. 5, 1987), and sec. 301.6231(a)(6)-1, Proced.
& Adm n. Regs.

19Sec. 6501(c)(7) provides:

SEC. 6501(c). Exceptions.--
(7) Special rule for certain anmended returns. --
Were, within the 60-day period ending on the day on
which the time prescribed in this section for the
assessnment of any tax inposed by subtitle A for any
t axabl e year woul d otherw se expire, the Secretary
receives a witten docunent signed by the taxpayer
showi ng that the taxpayer owes an additional anount of
such tax for such taxable year, the period for the
assessnment of such additional amount shall not expire
before the day 60 days after the day on which the
Secretary receives such docunent. [Enphasis added.]
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assessed within 3 years of the later of the filing of the
partnership return or its due date.”?

e. Congr essi onal | ntent

Because respondent’s position introduces partner specific
considerations into the period of limtations issue, petitioner
beli eves that respondent’s position introduces the aggregate
t heory where Congress neant the entity theory to prevail. As
stat ed, 2 al though Congress enacted the TEFRA partnership
provisions to allow a unified proceeding to determ ne partnership
itens, the TEFRA partnership provisions blend the entity and

aggregate theories. Petitioner has failed to convince us that

2ln 2 WIllis et al., Partnership Taxation, par. 20.08[1]
(6th ed. 1999), it is explained:

Section 6229(a) provides the general rule that the
[imtation period for the assessnent of tax
attributable to partnership itens or affected itens for
a partnership taxable year “shall not expire” before
three years after the later of the date on which the
partnership return was filed or the due date (w thout
extensions) for filing the return. This | anguage
pointedly is different fromthe |anguage in the general
l[imtation statute that states that tax “shall be
assessed within 3 years” fromthe stated date. The
effect of this provision, therefore, is to retain the
normal three-year limtation period extended for
partnership or affected itens to at |east three years
(or nore in sone circunstances) after the filing of the
partnership return. Consequently, the Service has the
| onger of the period fromthe filing of the partner’s
return or the filing of the partnership return within
which to assess tax with respect to partnership itens
and affected itens.

21See di scussion supra pp. 10-11
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Congress intended the entity theory to govern the limtations
equation. |ndeed, section 6229 itself contains partner specific
provi sions. Section 6229(b) (1) provides that the period of
limtations can be extended by an agreenent entered into by the
Comm ssioner with either one or nore partners individually or
with respect to all partners by an agreenent entered into with
the tax matters partner. Section 6229(c)(1) provides that in the
case of a fraudulent partnership return, different periods of
limtations will apply to different partners dependi ng upon the
i ndi vi dual partner’s participation in making the partnership
return. Section 6229(h) suspends the running of the period of
limtations with respect to a partner (but not all partners)
during the pendency of a bankruptcy proceeding with respect to
such partner.? Congress did not provide for the necessarily
synchronous expiration of the period for assessing tax with
respect to deficiencies resulting to the partners on account of
the unified exam nation of the partnership for a partnership
taxable year. W, therefore, do not agree that respondent’s
t heory contravenes congressional intent. |ndeed, in 1997,
Congress recogni zed that the periods for assessing tax agai nst
i ndi vi dual partners may vary frompartner to partner and

specifically provided that an individual partner will be

22Sec. 6229(h) was enacted as part of TRA sec. 1233(b), 111
Stat. 1023.
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permtted to participate as a party in the partnership proceedi ng
“solely for the purpose of asserting that the period of
[imtations for assessing any tax attributable to partnership
items has expired with respect to such person”. See |ast
sentence of sec. 6226(d)(1)(B) added to the Code by the Taxpayer
Relief Act of 1997, Pub. L. 105-34, sec. 1239(b), 111 Stat. 1027-
1028, effective for years ending after August 5, 1997.2

f. Internal Superfluities

Finally, petitioner argues that respondent’s position
creates internal superfluities in section 6229. Petitioner
expl ains that section 6229(c)(1)(A) provides an unlimted section
6229(a) assessnment period for deficiencies attributable to
partnership itens and affected itens of a partner who, acting
with intent to evade taxes, signs or participates in the
preparation of a false or fraudulent partnership return. Section
6229(c)(1)(A), petitioner argues, is superfluous if the
controlling statute of limtations on assessnents of deficiencies
attributable to partnership itenms and affected itens is contained
in section 6501, because section 6501(c)(1) contains an identical
unlimted assessnent peri od.

Again, petitioner's argunents are not persuasive. An

interpretation that renders a statutory provision superfluous

2See supra note 4, containing the conplete addition to sec.
6226(d) (1) (B)
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shoul d be avoided, since it would offend “the well-settled rule
of statutory construction that all parts of a statute, if at al

possible, are to be given effect.” Winberger v. Hynson,

Westcott & Dunning, Inc., 412 U. S. 609, 633 (1973); Wods v.

Comm ssioner, 91 T.C. 88, 98 (1988). W shall not, however, do

vi ol ence to the clear |anguage of the statute in furtherance of a
rule of statutory construction. |In any event, we are not
convinced that respondent’s position renders section
6229(c) (1) (A superfluous. W have set forth sections

6229(c)(1)and 6501(c)(1) in the margin.?* Both sections dea

24Sec. 6229(c) (1) provides:
SEC. 6229(c). Special Rule in Case of Fraud, Etc.--

(1) False return.--If any partner has, with the
intent to evade tax, signed or participated directly or
indirectly in the preparation of a partnership return
whi ch includes a false or fraudulent item-

(A) in the case of partners so signing or
participating in the preparation of the return,
any tax inposed by subtitle A which is
attributable to any partnership item (or affected
item) for the partnership taxable year to which
the return relates may be assessed at any tine,
and

(B) in the case of all other partners,
subsection (a) shall be applied with respect to
such return by substituting “6 years” for
“3 years.”

Sec. 6501(c) (1) provides:
SEC. 6501(c). Exceptions.--

(continued. . .)
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with false returns. Petitioner is correct that section
6501(c) (1) provides an unlimted assessnent period in the case of
a taxpayer who files a false or fraudulent return with intent to
evade tax. The definition of fraud for purposes of section
6501(c)(1) is the same as the definition of fraud for purposes of
section 6663 (which inposes a penalty for fraud). See, e.g.,

Chin v. Comm ssioner, T.C Meno. 1994-54 (with respect to the

predecessor to section 6663); WIIlianson v. Conm ssioner, T.C

Meno. 1993-246 (sane); R chman v. Comm ssioner, T.C. Meno. 1993-

32 (sane); Callahan v. Conm ssioner, T.C Meno. 1992-132 (sane).

The el enments of fraud are: (1) That the taxpayer has underpaid
his taxes for each year, and (2) that sone part of the

under paynent is due to fraud. See DilLeo v. Conm ssioner, 96 T.C.

858, 873 (1991), affd. 959 F.2d 16 (2d Cr. 1992); Parks v.

Commi ssioner, 94 T.C 654, 660-661 (1990); Truesdell v.

Commi ssioner, 89 T.C 1280, 1301 (1987); Hebrank v. Conm ssi oner,

81 T.C. 640, 642 (1983).
Section 6501(c)(1) applies to any taxpayer who files a false
or fraudulent return with intent to evade tax. Wen a taxpayer

files such a return, “86501(c)(1) would permt the Conm ssioner

(...continued)

(1) False return.--In the case of a false or
fraudulent return with the intent to evade tax, the tax
may be assessed, or a proceeding in court for
collection of such tax may be begun w thout assessnent,
at any tine.
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to assess ‘at any tinme’ the tax for a year in which the taxpayer

has filed ‘a false or fraudulent return’”. Badarracco v.

Commi ssi oner, 464 U.S. 384, 396 (1984). Section 6501(c)(1) would

literally apply to a partner whose individual or corporate return
was fraudul ent regardl ess of whether the partnership return was
fraudul ent. Section 6501(c)(1) allows for an unlimted period
for assessing any tax for the year in which a fraudulent return
was filed regardless of whether some of the tax may be due to

nonfraudulent itens. See Lowy v. Conmm ssioner, 288 F.2d 517 (2d

Cr. 1961), affg. T.C. Meno. 1960-32; Col estock v. Conmm ssioner,

102 T.C. 380 (1994). Thus, if section 6501(c)(1l) applies to a
particul ar taxable year, it clearly permts an open-ended period
for any assessnment of tax even if part of the assessnent was
based on nonfraudul ent partnership itens.

Section 6229(c) (1) deals specifically with partnership
returns. It extends the period of Iimtations with respect to
the partners if a partner, with intent to evade tax, signs or
participates in the preparation of a fraudul ent partnership
return. Unlike section 6501(c)(1), section 6229(c) (1) applies
only to tax attributable to partnership itens or affected itens.
For a partner signing or participating in the preparation of a
fraudul ent partnership return, the period for assessing tax
attributable to partnership itens is unlimted, notw thstanding

that the fraud does not result in a reduction of that partner’s
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own taxes. See Transpac Drilling Venture 1983-2 v. United

States, 83 F.3d 1410, 1414-1415 (Fed. Gr. 1996) (“there is no
requi renent in 86229(c)(1) that the taxes the signer of the
partnership return intended to evade nust have been the signer’s
own”). Certainly, section 6229(c)(1)(A applies to tax
attributable to partnership itenms if it is the signer’s own taxes
that will be reduced, but that possible limted overlap with
section 6501(c)(1) is insufficient for us to concl ude that
section 6229(c) (1) is superfluous, given the disjunction between
i ntent and under paynent contained in section 6229(c)(1). W also
note that, unlike section 6501(c)(1), section 6229(c)(1)(B)

provi des a separate 6-year period for assessnment of taxes for
partners who did not sign or participate in the preparation of
the fraudul ent return. Mreover, it is unclear whether the
"return” specified in section 6501(c)(1) included partnership
returns, though we need not address that question here. See

Stahl v. Conmm ssioner, 96 T.C. 798, 801 (1991); Durovic V.

Comm ssioner, 54 T.C. 1364, 1384-1385 (1970), affd. in part,

revd. and remanded in part 487 F.2d 36 (7th Gr. 1973).%

2°TRA sec. 1284(a), 111 Stat. 1038, anmended sec. 6501(a) by
adding at the end: "For purposes of this chapter, the term
"return' means the return required to be filed by the taxpayer
(and does not include a return of any person from whomthe
t axpayer has received an item of incone, gain, |oss, deduction,
or credit).”
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Petitioner further argues that respondent’s position nmakes
section 6229(b)(3)2® superfluous because an extensi on under
6501(c) (4) extends the section 6501 period for all purposes.
Section 6229(b)(3) is not superfluous. A valid extension
pursuant to section 6501(c)(4) operates to extend the period of
[imtations on assessnents and collections wwth regard to only

t hose taxes that both the Secretary and the taxpayer explicitly

agree to in witing. See sec. 6501(c)(4); see also Pursell v.

Comm ssioner, 38 T.C. 263, 278 (1962), affd. 315 F.2d 629 (3d

Cr. 1963). Contract principles are pivotal in determning the
exi stence and scope of that agreenent because section 6501(c)(4)

requires a witten agreenent. See Mecomv. Comm ssioner, 101

T.C. 374, 384 (1993), affd. 40 F.3d 385 (5th Gr. 1994). Section
6229(b) (3) inposes a default rule for purposes of determ ning
whet her an agreenment enconpasses assessnents that are
attributable to partnership itenms. It provides that any
agreenent under section 6501(c)(4) shall apply to partnership-

| evel adjustnents only if the agreement expressly provides that
it applies to tax attributable to partnership itens. See sec.
6229(b)(3). We also note that this limtation on the scope of an
agreenent under section 6501(c)(4) is neaningless if, as

petitioner argues, section 6501 has no application to the period

26TRA sec. 1233(c), 111 Stat. 1023-1024, anended Code sec.
6229(b). Prior to the anmendnent, sec. 6229(b)(3) was sec.
6229(b) (2).
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of limtations for assessnents attributable to partnership or
affected itens.
g. Nonfilers

In response to petitioner’s policy argunents, respondent
notes that petitioner’s position | eaves a gap with respect to
nonfilers; i.e., partners who fail to file their own returns.
Respondent st ates:

under petitioner’s proposed interpretation of section

6229, if atimely filed partnership return reports

i ncome, the Conm ssioner would be unable to assess tax

attributable to such incone nore than three years after

the partnership returnis filed despite the fact that a

partner, the only party agai nst whomtax may be

assessed, has filed no return.
Respondent’s point is well taken. Congress has determ ned that
the period for assessnent does not run with respect to nonfilers.
See sec. 6501(c)(3). Section 6229(c)(3) provides that where no
partnership return is filed, tax attributable to partnership
items (or affected itens) may be assessed at any tinme. Section
6229 contains no parallel provision for partners who fail to file
their owmn returns. This is undoubtedly because the applicable

section 6501 period never begins to run for a nonfiling partner.

h. Concl usi on

Respondent carried out the unified exam nation of the
partnership that Congress had in mnd when it enacted the TEFRA
partnership provisions. As a result of that exam nati on,

respondent determ ned that an adjustnment was necessary and issued
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a notice of final partnership admnistrative adjustnent. Since
respondent did not nmake any change in the gross incone of the
partnership, the special rule of section 6229(c)(2) (substituting
6 years for 3 years in section 6229(a) on account of a
substantial om ssion of inconme fromthe partnership return) is of
no application. Nevertheless, if respondent’s adjustnents are
sustained, it appears that petitioner has nmade a substanti al

om ssion of inconme fromits corporate return, with the
consequence that (absent adequate disclosure) the section 6501
period of limtations for the assessnent of any tax with respect
to petitioner is 6 years rather than 3 years. See sec.
6501(e)(1)(A). As discussed above, section 6501 provides the
period of limtations within which "the anmount of any tax inposed
by this title shall be assessed”. Sec. 6501(a). Section 6501
contains no exception for deficiencies attributable to
partnership itenms. Therefore, we shall not grant petitioner’s
nmotion to the extent it is based on the ground that section 6501
can have no possible application to this case.

3. FPAA Suspended the Section 6501 Period To
Assess Tax

a. | nt r oducti on

Petitioner next clains that, even if the 6-year period
specified in section 6501(e)(1)(A) is applicable, the 6-year
period has expired. Petitioner’s claimis based on the argunent

t hat respondent’s issuance of the FPAA did not suspend the
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runni ng of the 6-year period. W disagree with petitioner’s
anal ysi s.
b. Facts

Petitioner filed its 1990 Federal inconme tax return, Form
1120, U.S. Corporation Incone Tax Return, on or about Septenber
15, 1991. On Septenber 12, 1997, respondent issued the FPAA
The FPAA was issued before the expiration of 6 years fromthe
date petitioner filed its corporate return. On February 4, 1998,
in response to the FPAA, petitioner tinely filed the petition in
this case. The question we nust answer i s whether the issuance
of the FPAA and the filing of the petition suspended the running
of the 6-year period of limtations contained in section
6501(e) . ?’

Section 6229(d) provides:

SEC. 6229(d). Suspension When Secretary Mkes

Adm ni strative Adjustment.--If notice of a final

partnership adm nistrative adjustnent with respect to

any taxable year is mailed to the tax matters partner,

the running of the period specified in subsection (a)

(as nodified by other provisions of this section) shal
be suspended- -

(1) for the period during which an action may
be brought under section 6226 (and, if a petition
is filed under section 6226 with respect to such
adm ni strative adjustnent, until the decision of
the court becones final), and

2"'The FPAA was too late to suspend the mini num 3-year period
provided for in sec. 6229(a). That period ran on either Sept. 15
or 17, 1994. See discussion supra p. 7 & note 10. It could not
thereafter be suspended by the FPAA, which was issued on Sept.
12, 1997. See sec. 6229(d).
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(2) for 1 year thereafter. [Enphasis
added. 28]

The question we nmust answer is what is “the period specified
in subsection (a)”, the running of which is suspended?
Subsection (a) initially refers to “the period for assessing any
tax * * * which is attributable to any partnership itenf. As we
have previously held, this is generally the period prescribed in
section 6501. Subsection (a) then provides that the above-
referenced period for assessing any tax “shall not expire before”
3 years after the later of the partnership return due date or
filing date. As previously explained, this “m nimum period” may
be greater or less than the period provided for in section 6501.
If the reference in section 6229(d) to “the period specified in
subsection (a)” neans only the “m ni num period”, an FPAA issued
after the “m nimum period’, but while the section 6501 period is
still open, would not suspend the running of the section 6501
period. If, on the other hand, the “period specified in

subsection (a)” neans “the period for assessing any tax * * *

28Sec. 6229(d) (1) was amended by TRA sec. 1233(a), 111 Stat.
1023. Prior to anmendnent, sec. 6229(d)(1) read as foll ows:

(1) for the period during which an action may be
brought under section 6226 (and, if an action with
respect to such adm nistrative adjustnent is brought
during such period, until the decision of the court in
such action becones final), and

The amendnent applies to partnership tax years with respect to
whi ch the period under Code sec. 6229 for assessing tax has not
expired on or before Aug. 5, 1997.



- 33 -
which is attributable to any partnership itenf (which period
“shall not expire before” 3 years after the later of the filing
of the partnership return or its due date), the issuance of the
FPAA and t he subsequent partnership-level litigation would
suspend the running of any applicable period of limtations. W
think that the latter interpretation is the correct one. W
recogni ze that the disputed statutory |anguage i s not a nodel of
clarity. Thus, in arriving at our conclusion that section
6229(d) suspends the running of any applicable period of
limtations when an FPAA is issued and during the pendency of
litigation in this Court, we again apply the well-established

rule stated by the Suprene Court in Badaracco v. Conm ssioner,

464 U.S. at 391-392:

“Statutes of limtation sought to be applied to bar
rights of the Governnent, nust receive a strict
construction in favor of the Governnent.” E.I. du Pont
de Nenpburs & Co. v. Davis, 264 U.S. 456, 462 (1924).
See also Lucas v. Pilliod Lunber Co., 281 U S. 245, 249
(1930). More recently, Judge Roney, in speaking for
the former Fifth Grcuit, has observed that
“limtations statutes barring the collection of taxes
ot herwi se due and unpaid are strictly construed in
favor of the Governnment.” Lucia v. United States, 474
F.2d 565, 570 (1973). (29

Qur interpretation of section 6229(d) conforns to the

general statutory schene for allow ng taxpayers to contest the

2See al so Col estock v. Conm ssioner, 102 T.C. 380, 387
(1994), and FEehl haber v. Conm ssioner, 94 T.C 863, 868 (1990),
affd. 954 F.2d 653 (11th Cr. 1992), in which we applied this
rule when interpreting provisions of the statute of |imtations
in sec. 6501.
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Commi ssioner’s incone tax determ nations prior to assessnment and
collection. The general statutory schene provides that no
assessnment of a deficiency can be nmade prior to notice and an
opportunity to petition this Court. See sec. 6213. Wile issues
are pending before this Court, the period of limtations for
assessnment is generally suspended. Section 6503 provides that
the mailing of a valid deficiency notice suspends the running of
the period of Ilimtations with respect to the tax liability that
is the subject of such notice. |In the event a petitionis filed
with this Court, section 6503(a) also suspends the running of the
period of limtations until 60 days after the decision of this
Court becones final. This protects the Government against the
running of the period of limtations during the tinme when it is
statutorily prohibited from assessi ng any defi ci ency.

The TEFRA partnership provisions, which provide for
partnership issues to be determned at the partnership | evel
parall el the deficiency procedures to the extent that notice (the
FPAA) and the right to petition this Court nmust generally be
given prior to making any assessnents attributable to partnership
items or affected itens. See secs. 6225 and 6226. Section
6229(d) is the partnership-level counterpart to section 6503 in
that it provides for the suspension of the running of the period
of limtations during the period in which the Governnent is

prohi bited fromassessing tax attributable to a partnership item
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or affected item Qur interpretation of section 6229(d), as
suspendi ng the running of any open period of limtations
applicable to petitioner on the date the FPAA was issued, is
consistent with the overall statutory schenme of the Code which is
to suspend the running of the applicable period of limtations
for maki ng assessnents during the time when taxpayers are
permtted to contest the Governnent’s determ nation and during
which time the Government is statutorily prohibited from maki ng
an assessnment. Were we to interpret section 6229(d) as only
suspendi ng the m nimum period, i.e., 3 years fromthe |ater of
the due date or filing date of the partnership return, the
i ssuance of an FPAA woul d not suspend the running of the
applicable period of limtations under section 6501. This would
result in the running and expiration of the applicable period of
limtations during the course of proceedings to resolve the
underlying dispute. W think it highly unlikely that Congress
intended to create a preassessnent procedure for partners to
contest partnership determ nations, during which the Governnment
is prohibited from making rel ated assessnents, while at the sane
time allow ng the applicable period of limtations to expire
during the tinme those preassessnent procedures are being
utilized.

Qur conclusion that the reference in section 6229(d), to the

“period specified in subsection (a)”, refers to the “period for
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assessing any tax inposed by subtitle A’3° and not just the
m ni mum period included in subsection (a) is also supported by
the sane interpretation that is required to achieve the
congressional purpose in section 6229(b)(3), which provides:
SEC. 6229(b). Extension by Agreenent. --

* * * * * * *

(3) Coordination with section 6501(c)(4).--
Any agreenent under section 6501(c)(4) shall apply
with respect to the period described in subsection
(a) only if the agreenent expressly provides that
such agreenent applies to tax attributable to
partnership itens. [Enphasis added. 3]

As previously explained, the above-quoted provision was
intended to allow taxpayers and the Conm ssioner to extend the
period of limtations for assessnents of tax attributable to
partnership itenms only where the extension agreenment expressly
provides that it applies to tax attributable to partnership
items. Thus, the conference conmttee report for TEFRA states:
“An agreenent under section 6501(c)(4) (relating to agreenents to
extend the period for assessnent) wll apply to partnership itens
only if it expressly so provides.” H Conf. Rept. 97-760, at 606

(1982), 1982-2 C.B. 600, 665. In 2 WIllis et al., Partnership

39The tax referred to in sec. 6229(a) is restricted to tax
“attributable to any partnership item (or affected item)”. Sec.
6229(a) .

31TRA sec. 1233(c), 111 Stat. 1023-1024, anmended Code sec.
6229(b). Prior to the anmendnent, sec. 6229(b)(3) was sec.
6229(b) (2).
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Taxation, par. 20.08[2][a] (6th ed. 1999), it is explained: “A
standard extension of the limtations period under 86501(c)(4)
(Treasury Form 872) with respect to nonpartnership itenms does not
apply to partnership and affected itens unless it specifically so
provides.” See also Cohen & M|l man, “The Statute of Limtations
for Partners”, 5 J. Psp. Taxn. 256, 257 (1988). However, if the
| anguage in section 6229(b)(3) requiring an express provision for
partnership itens is interpreted to apply only when extending the
m nimum period of limtations in subsection (a), the legislative
purpose would be thwarted. Such a narrow interpretation of “the
peri od described in subsection (a)” would nmean that the
specificity required in an extension agreenent referred to in
section 6229(b)(3) was required only to extend the m ni num
period. There would be no such requirenment to refer explicitly
to partnership-rel ated assessnents when extendi ng the regul ar
periods of limtations provided in section 6501. But this is
clearly not what Congress intended by section 6229(b). The only
way to achieve the legislative objective is to interpret the
reference in section 6229(b)(3) consistently with the way we
interpreted section 6229(d). Thus, the reference in section

6229(b)(3) to “the period described in subsection (a)” refers to
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the “period for assessing any tax inposed by subtitle A’ rather
t han just the m ni mum peri od | anguage. *?

Interpreting “the period specified in subsection (a)” in
section 6229(d) as referring only to the m ni num period for
maki ng assessnents woul d produce additional anomal ous results.

For exanpl e, suppose that during the exam nation of a
partnership, and wwthin 3 years of the filing of the partnership
return, the Comm ssioner and nost of the partners agree to extend
the period of limtations as to partnership itens. The only
partners who do not extend the period of limtations are those
who failed to file individual returns and could not be | ocat ed.
More than 3 years after the filing of the partnership return and
due date, but prior to the end of the period as extended, an FPAA
is issued. Under any possible interpretation of section 6229(d),
t he FPAA suspends the period of |imtations for assessnents
attributable to any partnership item (or affected iten) for the
partners who signed extensions. Under section 6501(c)(3), the
tax for those partners who did not file individual returns can be
assessed at any tinme. However, if the partners who failed to
file tinmely individual returns, file their individual returns

after a partnership-Ilevel proceeding is commenced, the normal 3-

32\\6 recogni ze that sec. 6229(d) uses the word “specified”
and sec. 6229(b) uses the word “descri bed” when referring to
subsection (a). W discern no difference in nmeaning between the
two words in this context.
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year period of limtations begins to run when those del i nquent

returns are filed. See Badaracco v. Conmi ssioner, 464 U.S. 386,

401 (1984). If the issuance of the FPAA and the commencenent of
the partnership action do not suspend the running of the norma
section 6501(a) 3-year period of limtations for the partners who
failed to tinely file, and the decision of the Court does not
becone final within 3 years of the date they filed delinquent
returns, the statute of limtations will bar assessnent agai nst
the partners who failed to tinely file individual returns, while
the period of Iimtations will remain open for partners who filed
tinmely returns. Again, it is highly inprobable that Congress

coul d have intended such a result. 33

%l n Fehl haber v. Comm ssioner, 94 T.C. 863, 870 (1990), we
used a simlar analysis in interpreting sec. 6501 stating:

As we see it, the rationale of the Court of
Appeal s could I ead to uni ntended and adverse
consequences for taxpayers and the Internal Revenue
Service. For exanple, if the information return rather
than the shareholder’s return starts the running of the
statutory period for assessnent, then the tinme would
expire 3 years after the filing of the information
return even if the shareholder did not file a return.
Wi | e section 6501(c)(3) extends the assessnent period
indefinitely as to taxpayers who fail to file returns,
the effect of the Nnth Grcuit’s decision would be to
engraft an exception for taxpayers who are sharehol ders
of S corporations. Those taxpayers would have a 3-year
period with respect to flowthrough itens--a result
clearly incorrect as a matter of law, policy, and
judicial prerogative. Cf. Badaracco v. Conm Ssioner,
464 U.S. at 401. * * *

See al so Badaracco v. Conmi ssioner, 464 U. S. 386, 395-396 (1984),
(continued. . .)
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Qur conclusion that the period of limtations referred to in
section 6229(d) is the period of limtations that renmai ns open
when the FPAA is issued, rather than just the mninmum period, is
al so consistent with the | anguage of the conference commttee
report for TEFRA, which states:

The period for assessnent is suspended upon
mai ling of a notice of FPAA until the expiration of the
period during which a petition for judicial review may
be filed by any partner (or, if an action is brought
during such period, until the decision of the court has
becone final) and for one year thereafter. [H Conf.
Rept. 97-760, supra at 606, 1982-2 C B. at 665-666;
enphasi s added. ]

Based on all the foregoing considerations, we believe that
our interpretation of section 6229(d) is the nore reasonabl e one;
especially in light of the previously nentioned adnonition of the
Suprene Court that statutes of limtations are to be strictly

construed in favor of the Governnent. 3

33(...continued)
where in interpreting the statute of limtations in sec. 6501,
t he Court stated:

We agree with the conclusion of the Court of Appeals in
the instant cases that Congress could not have intended
to “create a situation in which persons who commtted
willful, deliberate fraud would be in a better
position” than those who understated their incone

i nadvertently and without fraud. * * *

3%Recently, the Suprene Court again had occasion to conment
on its approach to construing statutes of limtations when it
st at ed:

Even if it could credibly be argued that 86501(a)
(continued. . .)
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4. Adequate Disclosure

Finally, petitioner argues that the 6-year period is
i nappl i cabl e because petitioner’s return adequately disclosed any
omtted inconme. See sec. 6501(e)(1)(A)(ii). Adequate disclosure
requires that the return provides a "clue to the existence of the

omtted item" Colony, Inc. v. Comm ssioner, 357 U S. 28, 36

(1958). The "clue" does not have to be a detailed revel ati on of
every fact underlying the transaction, but nmust be sufficiently
detailed to apprise respondent of the nature and anmount of the

transacti on. See Estate of Fry v. Conm ssioner, 88 T.C. 1020,

1023 (1987); Quick Trust v. Conm ssioner, 54 T.C. 1336, 1347

(1970), affd. 444 F.2d 90 (8th Cr. 1971). The parties disagree
over whether the return provides a clue. Indeed the parties

di sagree over which docunents conprise the "return".3 Such

34(...continued)

i s anbi guous because it does not expressly indicate how
it isto be applied to S corporations and their

stockhol ders, the Comm ssioner’s construction of the
section is a reasonable one to say the | east, and we
shoul d accept it absent convincing grounds for
rejecting it. As noted in Badaracco v. Conm SsSioner,

464 U.S. 386 (1984), “‘limtations statutes barring the
coll ection of taxes otherw se due and unpaid are
strictly construed in favor of the Governnent.’” |[d.,

at 392 (quoting Lucia v. United States, 474 F.2d 565,
570 (CA5 1973)). [Bufferd v. Conm ssioner, 506 U. S
523, 527-528 n.6 (1993).]

%®As a general rule, information contained in a partnership
return will be taken into consideration in determ ning whether an
omtted itemwas adequately disclosed on the return of a partner
for purposes of sec. 6501(e)(1)(A)(ii). See Quick Trust v.

(continued. . .)
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di sagreenents present genuine issues of material fact, making a
summary judgnent inproper. See Rule 121(b).

[11. Concl usion

The notion shall be denied. To reflect the foregoing,

An appropriate order

will be issued.

Revi ewed by the Court.

VELLS, COHEN, CHI ECH , VASQUEZ, GALE, THORNTON, and MARVEL,
JJ., agree with this majority opinion.

3%(...continued)
Commi ssioner, 54 T.C 1336, 1346 (1970), affd. 444 F.2d 90 (8th
Cr. 1971). Respondent's position in the related case, see GAF
v. Comm ssioner, 114 T.C. ___ (2000), includes, anong ot her
argunments, the argunent that certain trust returns necessary to
petitioner’s partnership return disclosure argunent were never
filed.
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HALPERN, J., concurring in part and dissenting in part:

| nt roducti on

| agree with the majority’s analysis of the relationship
bet ween sections 6229(a) and 6501 and its concl usions that
(1) section 6229 and section 6501 provide alternative periods for
t he assessnent of any tax attributable to partnership itens and
affected itens and (2) section 6229(a) provides a 3-year m ni num
period (the 3-year m ninmum period) for such assessnents. | also
agree with the majority that the question of whether there was
adequat e di scl osure of any omtted inconme, which would negate the
application of the 6-year limtations period provided by section
6501(e)(1) (A (the 6-year period), raises genuine issues of
material fact, making summary judgnent inproper. | do not agree
with the majority that respondent’s issuance of a notice of final
partnership adm ni strative adjustnent (FPAA) on Septenber 12,
1997, 3 days prior to the expiration of the 6-year period
(assumng that it does, in fact, apply in this case) suspended
the running of such |imtations period pursuant to section
6229(d). | concur, however, with the result reached by the
majority (that the running of the 6-year period was suspended on
Septenber 12, 1997) because of the concurrent issuance of a

notice of deficiency under section 6212(a).*

Wt hout qualification, Judges Parr and Fol ey dissent from
the majority’s opinion. They do not distinguish between the
(continued. . .)
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1. Di spute Wth the Majority

Section 6229(d) provides that, upon the mailing of an FPAA
to the tax matters partner, "the running of the period specified
in subsection (a) * * * shall be suspended". On the facts of
this case, there are three candidates for “the period specified

in subsection (a)” (the period specified in subsection (a)).

Y(...continued)
majority’s holdings that (1) with respect to the assessnent of
deficiencies attributable to partnership itens and affected
itens, sec. 6229(a) provides an alternative, mninmum period of
limtations to the period set forth in sec. 6501(a), and (2) the
Sept. 12, 1997, notice of final partnership adm nistrative
adj ust nrent suspended the running of the 6-year period (assum ng
it is applicable). | agree wth the majority’ s first hol ding.
Wth respect to that hol ding, Judges Parr and Fol ey, apparently
believing that the statute is clear on its face, have failed to
answer the mgjority’s analysis that sec. 6501(a) unequivocally
provides the period of limtations within which the anount of any
tax shall be assessed and, with respect to tax attributable to
partnership itens and affected itens, sec. 6229(a) nerely
provi des that such sec. 6501 period shall not expire “before” a
certain date.

Mor eover, sec. 6222(a) provides that a partner shall, on the
partner’s return, treat a partnership itemconsistently with the
treatment of that itemon the partnership’s return (the
consistency requirenent). Failure to conply with the consistency
requi renent opens the partner to the i nmedi ate assessnent of any
deficiency attributable to such inconsistency. See sec. 6222(c).
Failure to conply with the consistency requirenent is not taken
into account under sec. 6229. Therefore, if, as Judges Parr and
Foley inply, sec. 6229 provides the exclusive period of
limtations for assessing tax with respect to partnership itens
and affected itens, inconsistent treatnent of partnership itens
provi des no basis for an extended period of limtations under
sec. 6501. It is difficult to believe that Congress intended
such a result in the case of a fraudul ent inconsistency or an
i nconsi stency resulting in a substantial om ssion of inconme. See
sec. 6501(c)(1), (e)(1).
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They are: (1) The 3-year m ni num period, which ended 3 years
after the partnership return was filed, (2) the 6-year period,

whi ch ended 6 years after petitioner’s return was filed, and

(3) the period that ended on the later to end of the 3-year

m ni mum peri od and the 6-year period (the later-to-end period).
The majority holds that the period specified in subsection (a) is
the later-to-end period. | believe that it is the 3-year m ni mum
period. That dispute would be academ ¢, however, given the facts
of this case, if the mgjority would adopt ny analysis in the

conpani on case, GAF Corp. & Subs. v. Comm ssioner, 114 T.C

(2000), and overrule Maxwell v. Comm ssioner, 87 T.C 783 (1986),

and the cases that have followed it, to the extent that they hold
that we | ack subject matter jurisdiction to redeterm ne a
deficiency in tax attributable to affected itens until the

rel ated partnership proceeding (if any) is conpleted. |If the
majority were to do so, then it would be conpelled to hold that
the notice of deficiency issued in GAF Corp., not the FPAA was
valid to suspend the 6-year period, petitioner’s notion for
summary judgnent could still be denied, and this case could stil
proceed to determ ne whether, in fact, there was a 6-year period
appl i cabl e under section 6501(e)(1)(A) and, if so, whether
respondent’s proposed adjustnents should be sustai ned on the

merits.



[, Di scussi on

A. | nt r oducti on

We nust determ ne what Congress intended by its reference,
in section 6229(d), to the period specified in subsection (a).
believe that both technical and policy considerations lead to the
conclusion that it is the 3-year mninmum period and not, as the
majority holds, the later-to-end period.

B. Section 6229(a) and (d)

In pertinent part, section 6229(a) provides:
[ T] he period for assessing any tax inposed by subtitle
A wth respect to any person which is attributable to
any partnership item (or affected item for a
partnership taxable year shall not expire before the
date which is 3 years after the later of--
(1) the date on which the partnership return for
such taxable year was filed, or
(2) the last day for filing such return for such
year (determ ned without regard to extensions).
In pertinent part, section 6229(d) provides that, if an FPAAis
mai led to the tax matters partner, the running of the period
specified in subsection (a) shall be suspended. The verb "to
specify" nmeans "to state explicitly or in detail"”. The Anmerican
Heritage Dictionary 1730 (3d ed. 1992). The only period
explicitly set forth in subsection (a) of section 6229 is the
3-year m nimum period. |ndeed, the sole purpose of section
6229(a) is to "specify" a 3-year mninmum period as an alternative

to the section 6501 period under circunstances in which the
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| atter expires sooner. The |anguage of the statute (section
6229(d)), thus, plainly, refers to the 3-year m ni num peri od.

C. Noti ce of Deficiency Required To Suspend the Section
6501 Peri od

| do not believe that, in adding the TEFRA partnership
provi sions,2 Congress changed the general rule that, in order to
suspend the section 6501 period particular to any partner,
respondent nmust mail to that partner a notice of deficiency. See
sec. 6503(a)(1).

The 3-year minimumperiod is a m ni num period comon to al
of the partners. Partner-specific factors are irrelevant to a
def ense based on the expiration of the 3-year m nimum peri od.
Expiration of the 3-year mninmum period is determ ned solely with
reference to the filing of the partnership return. Any partner
can defend for all the partners on the basis that the 3-year
m ni mum period has expired. In other words, if a defense based
on the expiration of the 3-year mninumperiod is raised in a
partnership proceedi ng, any disposition of that defense is
conclusive for all of the parties to the proceeding.

The sanme cannot be said with respect to the later-to-end

period. Wen the later-to-end period is the period of

2Sec. 402(a) of the Tax Equity and Fiscal Responsibility Act
of 1982 (TEFRA), Pub. L. 97-248, 96 Stat. 324, 648, added
subchapter Cto chapter 63, subtitle F of the Internal Revenue
Code (the TEFRA partnership provisions). The TEFRA partnership
provi si ons now conpri se secs. 6221 through 6234.
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[imtations prescribed by section 6501 for the assessnent and
collection of any tax (the section 6501 period), it is specific
to each partner. Each partner is entitled to participate in the
partnership proceeding for the purpose of asserting a period of
[imtations defense. See sec. 6226(d)(1). |If the majority is
correct that an FPAA issued to the tax matters partner can
suspend each partner’s section 6501 period (with respect to
partnership itens and affected itens), then each partner who
bel i eves that her section 6501 period had expired prior to the
i ssuance of the FPAA will be required to defend agai nst the FPAA
| ndeed, unless all of the partners successfully raise a period of
limtations defense against the FPAA, | assune that respondent
woul d be entitled to continue the partnership action on the
theory that there is at | east one partner whose section 6501
period is still open.

The majority has painted itself into a corner by refusing to

reconsi der Maxwel |l v. Conm ssioner, supra. See GAF Corp. & Subs.

v. Comm ssioner, 114 T.C. __ (2000). The majority does not agree

that the period specified in subsection (a) is the 3-year m ni num
peri od because an FPAA issued thereafter would be ineffective to
suspend any partner’s unexpired section 6501 period. O course,

| agree with the majority that it is unlikely that Congress
intended to create a preassessnent procedure for partners to

contest partnership determ nations that could be manipulated to
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frustrate, by delay, respondent’s ability to collect any tax.
Nevert hel ess, absent any extension of the 3-year m ni num peri od,
once that period has expired, the unity of a single entity-1|evel
period of limtations is at an end. The partnership itens wl|
still be determned in a unified partnership proceeding, but a
partner is a party to that proceeding only if the section 6501
period particular to that partner has not expired. See sec.
6226(d)(1). Section 6503(a)(1) specifically provides that the
runni ng of the section 6501 period shall be suspended after the
mai |l ing of a notice of deficiency under section 6212(a). In
order for respondent to proceed agai nst one or nore partners, for
deficiencies attributable to partnership itens or affected itens,
beyond the 3-year m ninmum period, but within the partner’s
section 6501 period, respondent should directly notify such
partners of the partnership proceeding by notices of deficiency
i ssued pursuant to section 6212.°® Assuming that | amright that

Maxwel | v. Comm ssioner, supra, is wong, ny approach presents a

technically nore straightforward approach to the statute.*

3] assune that respondent would nake a prelimnary
determ nation that the partners to whom he woul d send such
noti ces of deficiency do, indeed, have open sec. 6501 peri ods.

4l recogni ze that the deficiency procedures provided for in
subchapter B, chapter 63, subtitle F of the Internal Revenue Code
(subchapter B), do not generally apply to the assessnent and
col l ection of any conmputational adjustnent resulting froma
partnership proceeding. See sec. 6230(a)(1l). Unless subchapter
B applies, respondent may have no authority to send the notice of

(continued. . .)
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D. Oher Technical Considerations

The majority reads the reference to “the period described in
subsection (a)” in paragraph (3) of section 6229(b) as a
reference to the later-to-end period. Paragraph (1)(B) of that

sane section contains the identical |anguage: “The period

described in subsection (a) * * * may be extended * * * (B) with

respect to all partners, by an agreenent entered into by the
Secretary and the tax matters partner * * * before the
expiration of such period.” (Enphasis added.) Because of the

i nterplay between sections 6229(b) and 6227(b);® it does not make
sense to read section 6229(b)(1)(B) as referring to the later-to-
end period. Section 6227(a)(1l) generally provides a 3-year
period of limtations on the filing of adm nistrative adjustnent

requests (partnership refund clains). |If a section 6229(b)

4(C...continued)
deficiency contenplated in sec. 6212(a). Wthout such authority
(whi ch, here, respondent apparently does have), the sending of
the notice of deficiency mght not be effective under sec.
6503(a) (1) to suspend the sec. 6501 period. That may be an
appropriate result, however, since no partner-|level determ nation
IS required.

°Sec. 6227(b) provides:

SEC. 6227(b). Special rule in case of extension of
period of limtations under section 6229.
The period prescribed by subsection(a)(1) for filing
of a request for an adm nistrative adjustnent shall be
ext ended- -
(1) for the period within which an assessnment may be
made pursuant to an agreenent (or any extension
t hereof) under section 6229(b), and
(2) for 6 nonths thereafter.
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agreenent (which, by virtue of section 6227(b), operates to
extend the period for making partnership refund clains) may be
entered into at any time within the later-to-end period, and if
that period is 6 years, for exanple, it wll be possible for such
section 6229(b) agreenent to "extend" the 3-year |imtations
period on partnership refund clains even after that period has
expired. That possibility exists because section 6227(b), unlike
section 6511(c) (1) (which simlarly extends the section 6511(a)
3-year limtations period on refund clainms in general), is not
specifically limted in its application to circunstances in which
the agreenent to extend the period for assessnments was entered
into during the basic 3-year |imtations period on filing refund
clains. That apparent difference (which al so nakes no sense)
bet ween sections 6227(b) and 6511(c) (1) disappears, however, if
we interpret the reference in section 6229(b)(1) to "[t]he period
described in subsection (a)" as a reference to the 3-year m ni mum
peri od.

The majority’ s concern that respondent could be caught off
guard if nmost, but not all, of the partners agree to extend the
statute of limtations during the 3-year m ni num period (under
section 6229(b)(1)(A), | assune), is easily renedied if
respondent insists on an extension binding on all partners under

section 6229(b)(1)(B). If no such extension is forthcom ng,
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respondent can issue an FPAA and suspend the 3-year m nimum
period pursuant to section 6229(d).

E. Poli cy Consi derati ons

My interpretation of Congress’ intent based on the plain
| anguage of section 6229(d) is consistent with what | believe
Congress intended to acconplish in enacting the TEFRA partnership

provisions. |In Chef’'s Choice Produce, Ltd. v. Conm ssioner, 95

T.C. 388, 393 (1990), we described Congress’ intent as foll ows:

In enacting the partnership audit and litigation
procedures, Congress contenplated the use of a unified
proceeding in which all itens of partnership incone,
| oss, deduction, or credit that affect each partner’s
tax liability would be uniformy adjusted at the
partnership level. * * *

We reached the followi ng conclusion: “In the litigation context,
Congress adopted the so-called “entity theory of partnership

jurisprudence.” 1d. (quoting Tenpest Associates, Ltd. v.

Conmm ssioner, 94 T.C. 794, 802 (1990)).

My reading of the period specified in subsection (a) as the
3-year mininmum period is consistent with the application of an
entity theory to the litigation of partnership itens. |In ny
view, policy dictates that the period for issuing an FPAA t hat
can automatically affect all of the partners should be the 3-year
m ni mum period, which is keyed to the partnership return. Under
the majority’s interpretation of the period specified in
subsection (a) as the later-to-end period, the aggregation of

partners, each asserting an individual defense to the
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adm ni strative adjustnent made by respondent to partnership
itens, is antithetical to the unified nature of a partnership
proceeding. | would interpret section 6229(d) consistently with
the entity theory of partnership reflected in Congress’
establishment of the 3-year mninumperiod. | would, therefore,
interpret the phrase “the period specified in subsection (a)” as
a reference to the 3-year m nimum peri od.

[11. Concl usion

| believe that the better reading of section 6229(d) is that
the period specified in subsection (a) is the 3-year m ni mum
period. | reach the sane result as the mgjority, however

because of ny position in GAF Corp. & Subs. v. Comm ssioner,

supra.

VWHALEN and BEGHE, JJ., agree with this concurring opinion.



PARR, J., dissenting: | agree with Judge Foley's dissenting
opinion and wite separately only to note that in addition to
m sinterpreting the plain neaning of the words in the statute at
i ssue, the majority today reverses the position maintained by
this Court for nore than a decade and di sregards the policy
concerns that served as the inpetus for the TEFRA partnership
provi si ons.

Al though the | anguage of the statute |eaves little doubt,
the answer to any question of whether section 6229(a) provides
the period of Iimtations for assessnment with respect to
partnership itens for any taxable year is nmade clear by the
| egi sl ative history of TEFRA. The House conference report
provi des:

The period of assessnment with respect to

partnership itens (or affected itens) for any

partnership taxabl e year shall not expire before 3

years fromthe date of filing the partnership return

or, if later, the last date prescribed for filing such

return determ ned without extensions. [H Conf. Rep.

97-760, at 606 (1982), 1982-2 C B. 600, 665.]

Accordingly, it is clear that the "m ni mum period" provided
by section 6229(a) is no nore than the tinme that is the |later of
3 years fromthe date that the partnership return was filed or
the | atest date prescribed for filing the partnership return

w t hout extensions. For instance, if a cal endar year partnership

filed its return on February 15, and the |ast date prescribed for
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filing its return without extensions is April 15, the period of
assessnment does not expire until 3 years after April 15.

The only exceptions to this rule are provided by statute for
the filing of a false partnership return, a substantial om ssion
of partnership incone, no partnership return, or a partnership
return prepared by the Secretary under section 6020(b)(2). See
sec. 6229(c)(1)-(4). In addition a partner may extend the
section 6229(a) statute of limtations for hinself, or the tax
matters partner may, with the agreenent of the Secretary, extend
the statutory limtations period for all partners. See sec.
6229(b)(1). Therefore, the section 6229(a) period of limtations
is not extended by a partner's later expiring section 6501
limtation period.

I n holding that section 6229 provides nothing nore than a
"m ni mum period" of Iimtations as an alternative to the section
6501 limtations period, the majority abandons our own precedent
that section 6229(a) establishes the limtations period for

assessnent of partnership itens. See Wnd Tech. Associates, ||

v. Conmm ssioner, 94 T.C. 787, 788 (1990) ("Section 6229(a)

provi des generally for a 3-year period of limtations for the
assessnment of tax attributable to partnership itens. * * * The
running of the limtations period is suspended when an FPAA for
the taxable year is mailed to the tax matters partner." (citation

omtted.)); Barbados #7 Ltd. v. Conm ssioner, 92 T.C 804, 808
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(1989) ("Section 6229(a) provides for a 3-year limtation period
for the assessnment of tax attributable to a partnership item").

Furthernore, in Roberts v. Conm ssioner, 94 T.C. 853, 857

(1990), the section 6229(a)limtations period had expired when
the FPAA's were issued, and we found that:

Consequently, the tax treatnent of all partnership

itens wwth respect to these partnerships is final in

accordance wth the tax returns filed by these

partnerships. Cearly, there can be no partnership

proceedi ngs to adjust or nodify the partnership itens

as reported * * * [l

Sections 6229 and 6501 provide parallel but independent
statutes of limtation. Section 6229(b)(2),2 which is the only
subsection of section 6229 that refers to section 6501, provides

t hat any agreenent under section 6501(c)(4)2 shall apply with

1See also 1 McKee et al., Federal Taxn. of Partnerships &
Partners, par. 9.07[6], at 9-204 n. 1027 (3d ed. 1997) (once the
[imtations period has run, the tax treatnment of all partnership
items is final in accordance with the returns filed by the
part nership).

Defi ci ency proceedi ngs do apply, however, to the assessnent
of affected itenms which require partnership | evel determ nations
and to the assessnent of partnership itens that have becone
nonpartnership itens. See sec. 6230(a)(2)(A); Roberts v.

Conmm ssioner, 94 T.C. 853, 859, 861 (1990).

2The Taxpayer Relief Act of 1997, Pub. L. 105-34, sec.
1233(c), 111 Stat. 1023-1024, anended sec. 6229(b) by
redesignating par. (2) as par. (3) and by inserting after
paragraph (1) a new par. (2), effective for agreenents entered
into after Aug. 5, 1997.

3Sec. 6501(c)(4), titled Extension By Agreenent, provides:

Were, before expiration of the time prescribed in this
(continued. . .)
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respect to the period described in subsection (a) only if the
agreenent expressly provides that such agreenent applies to tax
attributable to partnership itens.

Therefore, nornal extensions of a partner's personal
limtations period pursuant to section 6501(c)(4) are not
applicable to extend the period of limtations with respect to
partnership itens unless the agreenent expressly so provides.

This i s because Congress intended TEFRA to provide uniform
treatment of partnership itens to all the partners. It is clear

that for this result to obtain, sections 6229 and 6501, while

parallel in their provisions, nust be independent.* Thus,

3(...continued)

section for the assessnent of any tax inposed by this
title, * * * | both the Secretary and the taxpayer have
consented in witing to its assessnent after such tine,
the tax nay be assessed at any tinme prior to the
expiration of the period agreed upon. * * *

Sec. 6501(c)(4) provides only for the extension of the sec.
6501 limtations period. Therefore, if sec. 6501 were the
controlling statute of limtations for assessnents attributable
to partnership itenms, a normal sec. 6501(c)(4) agreenent would
extend the sec. 6229(a) period for assessnent of partnership
itenms, which would nmake sec. 6229(b)(2) superfluous.

“Furthernore, although it is not an issue in the instant
case, respondent asserts that if petitioner's viewis accepted, a
non-filing partner woul d escape taxation on a properly reported
partnership item Mjority op. p. 29. However, there is no
[imtation on assessing against a non-filer. See sec.

6501(c)(3). Therefore, a non-filing partner would gain no
immunity on a partnership itemby way of section 6229, because if
the itemwas properly reported by the partnership there would be
no partnership-level issue and section 6229 woul d never cone into
pl ay.

(continued. . .)



- 58 -
treatment of one partner separate fromthe others requires a
speci al agreenent by that partner.

As the majority states, the intent of TEFRA is to provide a
uni fied proceeding that will result in consistent treatnent of

partnership itenms to all partners:

4(C...continued)

The separateness of a proceeding with respect to a partner
and a proceeding with respect to a partnership is evident from
the |l egislative history which provides:

A judicial determnation of a partner's incone tax
l[tability not resulting froma partnership proceedi ng
wi |l not bar any adjustnment to such liability
attributable to the treatnent of partnership itens
pursuant to a proceedi ng under these rules. [H Conf.
Rept. 97-760, at 610 (1982), 1982-2 C. B. 600, 668.]

See al so sec. 6222(c) (if the partner fails to notify the
Secretary of its inconsistent treatnment of a partnership item
the Secretary nay make a conputational adjustnment to conformthe
partnership itemto the partnership return and may assess

imedi ately the tax deficiency arising fromthe adjustnent); sec.
301.6222(a)-1T(c), Exanple (1), Tenporary |Incone Tax Regs., 52
Fed. Reg. 6779 (Mar. 5, 1987) (if the partnership reports incone
in one cal endar year, the partners are required to report incone
in that cal endar year).

However, if the partnership did not file a return, i.e., the
partnership is a non-filer, sec. 6229(c)(3) provides that any tax
attributable to a partnership itemmay be assessed at any tine.
Again, note that the secs. 6501 and 6229 provide simlar
remedi es, but they do so separately.

Implicit in sec. 6229(c) is that the sec. 6229 limtation
period controls the partner-level limtations period with respect
to partnership itens. That is, if the partnership-Ieve
[imtations period has not expired, then even if the partner-
level limtations period has run, the Conm ssioner nmay assess the
tax that is attributable to any partnership item
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Bef ore TEFRA, adjustnents with respect to partnership
itens were made to each partner's incone tax return at
the tinme (and if) that return was examned. * * * The
tax witing commttees explained the TEFRA partnership
provisions as follows: "[T]he tax treatnent of itens
of partnership incone, |oss, deductions, and credits
will be determ ned at the partnership level in a
uni fi ed partnership proceeding rather than in separate
proceedings with the partners.” * * * Thus, section
6221 provides for the determ nation of all partnership
itens at the partnership level rather than at the
partner level. [Mjority op. pp. 11-12; citations
omtted.]

Despite its acknow edgnent of the purpose of the TEFRA
partnership rules, the magjority holds that if the partner's
personal limtations period has not expired, then the
partnership's limtations period is irrelevant with respect to

that partner so that the Comm ssioner nmay nmake a partnershi p-

level determnation of a partnership item which would apply to
only the partner with the unexpired personal |limtations period.
This result is contrary to the statutory schene and frustrates
the TEFRA goal to mnimze inconsistent treatnent of partners.

In addition to providing inconsistent treatnent of
partnership itenms, the magjority's holding will conplicate the
adm ni stration of the TEFRA statutes because it will cause
nonpartnership itens to be adjudicated in TEFRA partnership-I|evel

proceedi ngs, which result is inconsistent with TEFRA policy.?®

°The separate treatnent of partnership and nonpartnership
itens in partnership proceedings is integral to the statutory
framewor k of TEFRA and reflects the intent of Congress. For
i nstance,
(conti nued. ..
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For exanple, if the FPAA is issued after the 3-year period
of limtations provided in section 6229(a), and none of the
special rules of section 6229(c) apply, each partner will be
obligated separately to assert its own section 6501 statute of
[imtations defense in the TEFRA partnership-1evel proceeding.

In this circunstance, each partner's proof will require the court
to adjudicate itens that have no rel evance to the partnership;
e.g., whether the partner filed a return, whether the partner
executed a valid section 6501(c)(4) extension that did not expire
before the FPAA was issued, whether the partner omtted from

gross incone an anmount (including nonpartnership inconme) properly

5(...continued)

Nei ther the Secretary nor the taxpayer wll be
permtted to raise nonpartnership itenms in the course
of a partnership proceeding nor may partnership itens,
except to the extent they becone nonpartnership itens
under the rules, be raised in proceedings relating to
nonpartnership itens of a partner.

The separate statute of limtations applicable to
nonpartnership itens of a partner may have expired when
the conputational adjustnent of a partner's tax
liability attributable to a FPAA or final court
decision is made. In such case neither the Secretary
(to reduce a refund) nor a partner (to reduce an
assessnent) may rai se nonpartnership itens in
determning the partner's tax liability resulting from
such conput ati onal adj ustnent. [H Conf. Rept. 97-
760, at 611 (1982), 1982-2 C.B. 600, 668.]

See also Maxwell v. Conm ssioner, 87 T.C. 783, 788 (1986)
(Court cannot consider partnership itens in a partner's personal
case or nonpartnership itens in the partnership proceeding).
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i ncl udabl e therein which is in excess of 25 percent of the anmount
of gross incone stated in the return, etc.

In contrast, if section 6229 is the only assessnent period
for TEFRA partnership itenms, the only relevant facts will be the
partnership-related facts. This will result in adjustnents in
the tax treatnment of partnership itens in one proceeding at the
partnership level, rather than in separate proceedings with the
partners. Thus, interpreting section 6229(a) as it is witten
and as Congress intended effects an entity approach that results
in mnimzing the inconsistent and unfair treatnent of the sane
partnership item

Accordingly, | respectfully dissent.

CHABOT and FOLEY, JJ., agree with this dissent.



FOLEY, J., dissenting: The majority highlights the
anomal ous results, gaps in the application of the statutory
schene, and tax policy concerns if section 6229(d) does not
suspend the section 6501 period of limtations. |If the statute
needs repair we are not charged with the responsibility of fixing

it. See Resolution Trust Corp. v. Westqgate Partners, Ltd., 937

F.2d 526, 531 (10th Cr. 1991)(stating that it is the function of
the |l egislative branch, not the judicial branch, to nake the
laws). The mpjority states that the statutory regine is
“distressingly conplex” and “not a nodel of clarity”, yet
exacerbates this ostensible problemby forcing section 6501, an

i nappl i cabl e provision, into section 6229(a). Were a statute is
clear on its face, we require unequivocal evidence of |egislative
pur pose before construing the statute so as to override the plain

meani ng of the words used therein. See Huntsberry v.

Comm ssioner, 83 T.C. 742, 747-748 (1984). There is no such

evi dence of |egislative purpose.

Section 6229(a) and (d) does not reference the section 6501
limtations period. The “period specified in subsection (a)”,
referenced by subsection (d), is the 3-year period expiring on
the later of the date the partnership returnis filed, or the
| ast day for filing such return. The statute and |egislative

hi story do not support the majority’s hol ding.
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In essence, the majority’s holding rests on the Suprene
Court’s pronouncenent that a statute of limtations receives

strict construction in favor of the Governnent. See E.|I. DuPont

De Nemours & Co. v. Davis, 264 U S. 456, 462 (1924). Strict

construction is a “close or rigid reading and interpretation of a
law and “refuses to expand the | aw by inplications or equitable
considerations”. Black’s Law Dictionary 1422 (6th ed. 1990).

The majority, however, stretches the applicability of the statute
to ensure that the Government prevails. That is reconstruction,
not strict construction. Accordingly, | respectfully dissent.

CHABOT and PARR, JJ., agree with this dissent.



